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Executive Summary
Plans for the proposed invasion of Iraq contemplated by the United States, the United Kingdom and Australia are likely to include a massive initial attack using tactics described as ‘shock and awe’, according to leaked Pentagon documents.  The attack may involve hundreds of cruise missiles launched at Iraq on the first day of the war, so ”there will not be a safe place in Baghdad” and water, power and other systems necessary to sustain civilian populations will be disrupted.
The proposed tactics as described appear to disregard the ‘basic rule’ of humanitarian law that Parties to the conflict must distinguish between the civilian population and combatants and between civilian objects and military objectives. If implemented as described, these tactics could breach international humanitarian laws, which require that the civilian population not be the object of attack and prohibit indiscriminate attacks and acts intended to spread terror among the civilian population, in order to undermine morale, as well as prohibit attacks on drinking water installations and supplies for the purpose of denying them for their sustenance value to the civilian population or to the adverse Party.
The use of ‘shock and awe’ tactics could also give rise to liability for war crimes under the Fourth Geneva Convention and Protocol I to the Geneva Conventions as well as under the statute of the International Criminal Court (ICC). Such attacks could constitute grave breaches under the Fourth Geneva Convention in wilfully causing great suffering or serious injury to body or health and extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly, and under Protocol I in making the civilian population or individual civilians the object of attack, or launching an indiscriminate attack affecting the civilian population or civilian objects in the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian objects.
Such attacks could also give rise to criminal liability under the ICC Statute in intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities, against civilian objects, or intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated. 
Britain and Australia, as parties to these conventions, even if not directly participating in the specific attacks, could find their officials liable for war crimes as parties aiding, abetting or assisting the United States.
In addition, the use of certain weapons reportedly being contemplated could also constitute war crimes. For example, the use of non-lethal ‘calmative’ agents, CS gas and pepper spray, which may not always as ‘non-lethal’ as intended as has been seen by the high number of deaths resulting from their use during the Moscow hostage crisis, on civilians, in caves or to take prisoners, could constitute use of ‘poisons or poisoned weapons’ under the ICC statute, and would, even if they worked as intended, breach the Chemical Weapons Convention. 
The use of tactical nuclear weapons, which both the US and UK have declined to rule out, is also likely to constitute a war crime as an indiscriminate attack, and a nuclear attack will inevitably cause excessive loss of life, and injury to civilians or damage to civilian objects.  Specifically under the terms of the ICC Statute, it is a crime to launch an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects, or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated.
Finally, the act of planning, preparing, initiating or waging of a war on Iraq without specific lawful authorisation of the UN Security Council under the UN Charter could constitute a crime of aggression.  While the ICC, unlike the Nuremberg tribunal, does not at present have jurisdiction over crimes of aggression, a temporary or ad hoc tribunal could be established or perpetrators could be held liable under national laws.
There are a number of means of recourse for war crimes, including that a case may be brought before the courts of a State where the State has implemented the applicable convention in its legislation, as has Belgium, or that information may be submitted to a State Party which may request that the International Fact Finding Commission initiates an inquiry or a State Party may refer a case to the ICC Prosecutor. 

The Concept of ‘Shock and Awe’
According to CBS network reports,  CBS News 24 January 2003 at  http://www.cbsnews.com/stories/2003/01/24/eveningnews/main537928.shtml   (‘CBS story’) U.S. plans for the proposed invasion of Iraq include a massive initial attack using tactics described as ”shock and awe”.  Three or four hundred cruise missiles could be launched at Iraq on the first day of the war, more than were fired during the entire first Gulf War. http://abcnews.go.com/wire/US/reuters20030124_594.html  This would be repeated the following day.  An unnamed Pentagon official quoted by CBS stated that ”[t]here will not be a safe place in Baghdad…The sheer size of this has never been seen before, never been contemplated before.” CBS story An author of the shock and awe concept, Harlan Ullman, likened the effect to the use of nuclear weapons: ”So that you have this simultaneous effect, rather like the nuclear weapons at Hiroshima, not taking days or weeks but in minutes.” CBS story ”You also take the city down. By that I mean you get rid of their power, water. In 2,3,4,5 days they are physically, emotionally and psychologically exhausted”.
In an earlier book, Ullman, Harlan K., James P. Wade, L.A. Edney, Charles A. Horner, Keith Brendley, Fred M. Franks, and Jonathan T. Howe. Shock and Awe: Achieving Rapid Dominance. December 1996. Ullman has stated that:
Theoretically, the magnitude of Shock and Awe Rapid Dominance seeks to impose (in extreme cases) is the non-nuclear equivalent of the impact that the atomic weapons dropped on Hiroshima and Nagasaki had on the Japanese. The Japanese were prepared for suicidal resistance until both nuclear bombs were used. The impact of those weapons was sufficient to transform both the mindset of the average Japanese citizen and the outlook of the leadership through this condition of Shock and Awe. The Japanese simply could not comprehend the destructive power carried by a single airplane. This incomprehension produced a state of awe. 
We believe that, in a parallel manner, revolutionary potential in combining new doctrine and existing technology can produce systems capable of yielding this level of Shock and Awe. In most or many cases, this Shock and Awe may not necessitate imposing the full destruction of either nuclear weapons or advanced conventional technologies but must be underwritten by the ability to do so. …
It will mean the ability to control the environment and to master all levels of an opponent’s activities to affect will, perception, and understanding. This could include means of communication, transportation, food production, water supply, and other aspects of infrastructure as well as the denial of military responses.
According to Command and Control Research Program (CCRP) within the Office of the Assistant Secretary of Defense, http://www.dodccrp.org/shockch2.html   
Massive Bombardment, directed at largely military-strategic targets, is indeed an aspect of applying ”Overwhelming Force,” even though political constraints make this example most unlikely to be repeated in the future. There is also the option of applying massive destruction against purely civilian or ”counter-value” targets such as the firebombing of Tokyo in World War II when unconditionality marks the terms of surrender. It is the cumulative impact of destruction on the endurance and capacity of the adversary that ultimately affects the will to resist that is the central foundation of this example. 
Applying ”massive destruction” against ”purely civilian” targets would clearly constitute a war crime. Other legal consequences which may arise from such an attack are described below.
War Crimes and Humanitarian Laws
Criminal liability for breaches of humanitarian laws and laws of war were codified in the Nuremberg Charter Charter of the Nuremberg  International Military Tribunal August 8, 1945, at http://www.derechos.org/nizkor/nuremberg/judgment/ncharter.html.   which established the Nuremberg Tribunal in 1945 and in the 1949 Geneva Conventions, particularly in this respect the Fourth Convention (GC IV) Geneva Convention relative to the Protection of Civilian Persons in Time of War, adopted on 12 August 1949, entered into force  21 October 1950. This and other relevant Conventions can be found at http://www.icrc.org/ihl.nsf/WebFULL?OpenView.  and then in 1977 in the additional Protocols, particularly Protocol I. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (PI) Article 85(3). The United Kingdom ratified Protocol I on 28 January 1998, and Australia on 21 June 1991, but neither the United States nor Iraq has ratified it.  Much later, the statute for the International Criminal Court (ICC)  Rome Statute of the International Criminal Court UN Doc. A/CONF.183/9 (signed 1 July 1998, entered into force July 1, 2002) at http://www.un.org/law/icc/statute/romefra.htm.  was agreed in 1998, which sets out crimes against humanity and war crimes.
War Crimes Under the ICC
The United States signed The US signed the ICC Statute on 31 December 2000 but later refused to ratify and in fact ‘unsigned’ The United States is obliged to refrain from acts which would defeat the object and purpose of a treaty when: it has signed the treaty or has exchanged instruments constituting the treaty subject to ratification, acceptance or approval, until it shall have made its intention clear not to become a party to the treaty: Vienna Convention on the Law of Treaties Article 18.  This is probably the reason the United States wrote to UN Secretary General Kofi Annan in May 2002, at http://www.state.gov/r/pa/prs/ps/2002/9968.htm to state that ”the United States does not intend to become a party to the treaty. Accordingly, the United States has no legal obligations arising from its signature on December 31, 2000.”  the ICC Statute. Nevertheless, the United Kingdom has signed and ratified the ICC Statute Signed on 30 Nov 1998 and ratified on October 4 2001. Implemented in the International Criminal Court Act 2001. and is an enthusiastic supporter of the Court. Press Release, Jack Straw, 11 April 2002, in http://www.ukun.org/xq/asp/SarticleType.17/Article_ID.385/qx/articles_show.htm  Foreign Secretary Jack Straw has stated that ”[a] permanent International Criminal Court will represent the latest and one of the boldest steps on the road to genuine worldwide humanitarian justice for the victims of war crimes since the Geneva Convention of 1949. No longer will those who commit such crimes be able to do so secure in the knowledge that they are beyond the reach of justice.” At http://www.fcnl.org/issues/int/sup/icc-status.htm. Australia has also ratified the Statute. Australia ratified the ICC Statute on 1 July 2002 and Bulgaria ratified it on 11 April 2002 See http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/chapterXVIII/treaty10.asp.
The ICC can have jurisdiction over nationals of a State party which has accepted jurisdiction (such as would be the case with a UK national) or where the State party on the territory of which the conduct in question occurred has accepted jurisdiction. ICC Article 12(2) The ICC looks first to domestic States to prosecute, so may not initiate proceedings where a State is willing and able genuinely to carry out an investigation or prosecution. ICC Article 17(1)(a) and (b)
There is a lengthy list of crimes against humanity listed in Article 7 Murder, when committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack, can constitute a crime against humanity under ICC Article 7. Attack directed against any civilian population means a course of conduct involving the multiple commission of acts (such as murder) against any civilian population, pursuant to or in furtherance of a State or organizational policy to commit such attack:  ICC Article 7(2). and war crimes in Article 8 of the ICC Statute. Article 8(2)(a) lists a number of acts constituting grave breaches of the Geneva Conventions of 12 August 1949. Article 8(2)(b) lists a number of acts which are other serious violations of the laws and customs applicable in international armed conflict, within the established framework of international law.
They include:
(i)	Intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities;
 (ii)	Intentionally directing attacks against civilian objects, that is, objects which are not military objectives;
(iv)	Intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated;
(v)	Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are undefended and which are not military objectives;
(xvii) Employing poison or poisoned weapon.
Humanitarian Laws Under the Geneva Conventions
Various categories of protected persons are protected by international humanitarian law. The civilian population is protected by the Fourth Geneva Convention and Protocol I. Civilians may not be the object of attack, PI Articles 48-51 must be able to receive all necessary relief, GCIV Article 23, PI Articles 68-71 and are protected by the fundamental guarantees. Article 3 of all four Geneva Conventions and PI Art 75. Civilians in occupied territories are protected. GCIV Article 4 Nationals of a neutral state who find themselves in the territory of a belligerent State, as well as nationals of a cobelligerent state (an ally of the belligerent state) are not protected so long as their state of nationality maintains normal diplomatic representation with the state in which they find themselves. GCIV Article 4 
The basic rule of international humanitarian law as provided in Protocol I is that ”[i]n order to ensure respect for and protection of the civilian population and civilian objects, the Parties to the conflict shall at all times distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objectives.” PI Article 48  Protocol I specifically protects the civilian population from attack. It provides that PI Article 51 the civilian population and individual civilians enjoy general protection against dangers arising from military operations. 
The civilian population as such, as well as individual civilians, may not be the object of attack. Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited. PI Article 51(2) 
Article 51 also prohibits indiscriminate attacks, which are defined as: 
(a) Those which are not directed at a specific military objective; 
(b) Those which employ a method or means of combat which cannot be directed at a specific military objective; or 
(c) Those which employ a method or means of combat the effects of which cannot be limited as required by this Protocol; and consequently, in each such case, are of a nature to strike military objectives and civilians or civilian objects without distinction. 
The following types of attacks are considered as indiscriminate:PI Article 51(5)  
(a) An attack by bombardment by any methods or means which treats as a single military objective a number of clearly separated and distinct military objectives located in a city, town, village or other area containing a similar concentration of civilians or civilian objects; and 
(b) An attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated. 
Civilian objects are specifically protected in Article 52, which provides that civilian objects shall not be the object of attack or of reprisals. Civilian objects are all objects which are not military objectives which are limited to ”those objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military of advantage.” 
Objects indispensable to the survival of the civilian population are protected in Article 54. Starvation of civilians as a method of warfare is prohibited. PI Article 54(1) It is also prohibited to attack, destroy, remove or render useless ”objects indispensable to the survival of the civilian population, such as foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock, drinking water installations and supplies and irrigation works, for the specific purpose of denying them for their sustenance value to the civilian population or to the adverse Party, whatever the motive, whether in order to starve out civilians, to cause them to move away, or for any other motive.”  PI Article 54(2). Exceptions are provided in Article 54(3): The prohibitions in paragraph 2 shall not apply to such of the objects covered by it as are used by an adverse Party: (a) As sustenance solely for the members of its armed forces; or (b) If not as sustenance, then in direct support of military action, provided, however, that in no event shall actions against these objects be taken which may be expected to leave the civilian population with such inadequate food or water as to cause its starvation or force its movement. Further, under Article 54(5), In recognition of the vital requirements of any Party to the conflict in the defence of its national territory against invasion, derogation from the prohibitions contained in paragraph 2 may be made by a Party to the conflict within such territory under its own control where required by imperative military necessity.  
Thus attacks on drinking water installations and supplies as part of a ‘shock and awe’ attack could likely breach international humanitarian laws. 
War Crimes Under the Geneva Conventions and Protocol I
The Geneva Conventions specify a number of grave breaches of the laws of armed conflict, which are war crimes.GCIV Article 147 and PI Article 85(5). See generally Professor Horst Fischer, ”Grave Breaches of the 1949 Geneva Conventions,” in G. K. Mcdonald and O. Swaak-Goldman,(2000), I Substantive and Procedural Aspects of International Criminal Law, Commentary, 67 ff, concluding at p. 71 that every grave breach is a specific severe violation of international humanitarian law and can be regarded as a war crime. The principle of universal jurisdiction applies to grave breaches, and the Parties to GC IV GC IV Art. 146 undertake to enact any legislation necessary to provide effective penal sanctions for persons committing, or ordering to be committed, any of the grave breaches of the Convention, as well are under the obligation to search for persons alleged to have committed, or to have ordered to be committed, such grave breaches, and shall bring such persons, regardless of their nationality, before its own courts. Parties may also hand such persons over for trial to another Parties concerned, provided such Party has made out a prima facie case. 
GC IV lists in Article 147 See discussion below on page 9. acts which constitute grave breaches, if committed against persons or property protected by the Convention. Protocol I, to which 161 States, but not the United States or Iraq, are party, Non-parties include Afghanistan, Andorra, Azerbaijan, Bhutan, Eritrea, Fiji, Haiti, India, Indonesia, Iran, Iraq, Israel, Japan, Kiribati, Malaysia, Morocco, Myanmar, Nepal, Pakistan, Papua New Guinea, Philippines, Singapore, Somalia, Sri Lanka, Sudan, Thailand, Turkey, Tuvalu, and the United States of America. expands and details grave breaches. Acts described as grave breaches in the Conventions are grave breaches of the Protocol if committed against persons in the power of an adverse Party protected by Articles 44, 45 and 73 of the Protocol. PI Article 85(2)
Additionally, a number of new grave breaches are listed in Protocol I, when committed wilfully, in violation of the relevant provisions of the Protocol, and causing death or serious injury to body or health. PI Article 85(3). See discussion on page 10 below.
There are a number of acts which do not necessarily result in death or serious injury to body or health when committed wilfully and in violation of the Conventions of the Protocol; including PI Article 85(4) unjustifiable delay in the repatriation of prisoners of war or civilians and depriving a protected person of the rights of fair and regular trial. 
Shock and Awe as War Crimes 
Shock and Awe Under the Geneva Conventions and Protocol I
Geneva Convention 
Civilians are protected persons under the Fourth Geneva Convention GCIV Article 4 and ‘shock and awe’ attacks could constitute grave breaches under GCIV in wilfully causing great suffering or serious injury to body or health and extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly. GCIV Article 147
Protocol I
Protocol I to the Geneva Conventions is clear: ”The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited. PI Article 51(2)  The object of ‘shock and awe’ as a means of undermining morale by instilling terror among the civilian population is thus specifically prohibited.
Indiscriminate attacks are specifically prohibited. PI Article 51(4)  An attack or means of attack under the ‘shock and awe’ doctrine could constitute an prohibited indiscriminate attack which is defined as one which is not directed at a specific military objective under Article 51(4)(a) or which is a method or means of combat which cannot be directed at a specific military objective under Article 51(4)(b). The entire strategy could be indiscriminate in that it employs a method or means of combat the effects of which cannot be limited as required by the First Protocol; and consequently, in each such case, are of a nature to strike military objectives and civilians or civilian objects without distinction, contrary to Article 51(4)(c). 
Article 52 (2) defines military objectives as ”those objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.”
The use of ‘shock and awe’ tactics could involve war crimesThe Nuremberg Charter (Article 6) distinguished between Crimes Against Peace, or waging an unlawful war, War Crimes, being violations of the laws or customs of war Crimes against Humanity, and Crimes Against Humanity, being acts committed against any civilian population. The 4th Geneva Convention described grave breaches, without drawing such distinction. In PI Article 85(3), no distinction is drawn here between crimes against humanity and war crimes, describing grave breaches as war crimes. The ICC does draw such a distinction, and describes most acts described here, such as intentionally directing attacks against civilian objects as war crimes in Article 8. under Protocol I under Article 85(3) including:
(a) Making the civilian population or individual civilians the object of attack;
(b) Launching an indiscriminate attack affecting the civilian population or civilian objects in the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian objects, as defined in Article 57, paragraph 2 (a) (iii); 
An attack on Baghdad so that there ‘will not be a safe place in Baghdad would likely constitute a breach of paragraph (b). In addition, an attack getting ‘rid of their power, water’ as well as taking ‘the city down’ could well constitute an indiscriminate attack affecting the civilian population or civilian objects. An attack on a power or water installation could constitute an attack ‘which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated’ under Article 51(5)(b) of Protocol I.
Human Rights Watch have also urged that electrical generation facilities must not be destroyed and observed that attacks on electrical generation facilities during the 1991 Gulf War ”crippled basic civilian services, including hospital-based medical care, and shut down water-distribution, water-purification, and sewage-treatment plants. As a result, the most vulnerable members of the population, young children and adults requiring medical attention, suffered injury and death from the lack of potable water and poor medical treatment.” Human Rights Watch Briefing Paper, ”International Humanitarian Law Issues In A Potential War In Iraq” February 20, 2003 at  http://www.hrw.org/backgrounder/arms/iraq0202003.htm. 
(c) Launching an attack against works or installations containing dangerous forces in the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian objects, as defined in Article 57, paragraph 2 (a) (iii). 
An attack on a dam, for instance, could breach paragraph (c).
(d) Making non-defended localities and demilitarized zones the object of attack. 
While neither the United States nor Iraq are parties to Protocol I, they are bound by ‘generally recognized principles and rules of international law’ and acts that contravene the provisions of the Protocol may be held to breach such generally recognized principles and rules of international law, particularly as some 85% 161 States had are party to Protocol  I according to the Red Cross list as at 20 February 2003 and 190 States are Party to the Geneva Conventions: http://www.icrc.org/eng/party_gc#a4.  of States have ratified Protocol I, and as the provisions in question codify the protection of civilian populations provided in the Fourth Geneva Convention.  
The Conventions to a large extent are a part of customary international law. The International Court of Justice (ICJ) in the Nicaragua case noted that ”there is an obligation ... in the terms of Article I of the Geneva Conventions, to ‘respect’ the Conventions and even ‘to ensure respect’ for them ‘in all circumstances’, since such an obligation does not derive only from the Conventions themselves, but from the general principles of humanitarian law to which the Conventions merely give specific expression” (I.C.J. Reports 1986, para 220, p. 114). In its Advisory Opinion on the legality of the threat or use of nuclear weapons, the Court noted that ”[i]n particular, the Court recalls that all States are bound by those rules in Additional Protocol I which, when adopted, were merely the expression of the pre-existing customary law, such as the Martens Clause, reaffirmed in the first article of Additional Protocol I.” Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, ICJ Reports (1996), at http://www.icj-cij.org/icjwww/icases/iunan/iunan_judgment_advisory%20opinion_19960708/iunan_ijudgment_19960708_Advisory%20Opinion.htm, paragraph 84. 
Thus if a State acts in disregard of the provisions of Protocol I and the Geneva Conventions, they risk their officials being held liable for war crimes and send a message to the opponent that they do not consider they are bound by the provisions, thus risking similar contraventions by the opponent.  PI Article 2 (b) ‘‘Rules of international law applicable in armed conflict” means the rules applicable in armed conflict set forth in international agreements to which the Parties to the conflict are Parties and the generally recognized principles and rules of international law which are applicable to armed conflict. Note that both Iraq and the United States are party to the Geneva Conventions. Iraq acceded to the Geneva Conventions on 14 February 1956 and the United States ratified on 2 August 1955.  
War Crimes Under the International Criminal Court
‘Shock and awe’ tactics as described could constitute war crimes coming under the jurisdiction of the International Criminal Court (ICC) including: ICC Article 8(2)b)
(i)	Intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities;
(ii)	Intentionally directing attacks against civilian objects, that is, objects which are not military objectives;
(iv)	Intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated;
(v)	Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are undefended and which are not military objectives; 
Launching an attack as described so ”[t]here will not be a safe place in Baghdad” and an attack where forces ”take the city down. By that I mean you get rid of their power, water. In 2,3,4,5 days they are physically, emotionally and psychologically exhausted” could well breach one or more of these provisions, and particularly paragraphs (ii) and (iv). 
(xvii) Employing poison or poisoned weapons 
No ‘shock and awe’ tactics discussed specifically imply the use of poison or poisoned weapons, but weapons used may involve depleted uranium, so-called ‘calmative’ weapons, ‘E-bombs’ and nuclear weapons so these now will be addressed.
The Legality of Other Contemplated Weapons 
The Likely Use of Depleted Uranium 
The Practical Effects of Depleted Uranium (DU) on the Battlefield
Depleted uranium (DU) is used as armour piercing due to its density, high melting point, high tensile strength and pyrophoric DU burns upon impact, thus creating respirable sized dust. See http://users.westnet.gr/~cgian/du-weapon.htm.  properties. A. Bleise, P.R. Danesi, W. Burkart, ”Properties, use and health effects of depleted uranium (DU): a general overview”, Journal of Environmental Radioactivity 64 (2003) 93–112, 97. According to one study,  Steve Fetter and Frank N. von Hippel, ”The Hazard Posed by Depleted Uranium Munitions,”
Science & Global Security, 1999, Volume 8:2, pp.125-161, 127. the principal U.S. munitions containing DU are 105- and 120-mm tank-fired rounds, which contain about 4 and 5 kilograms of DU respectively, and the 30-mm rounds fired by the Gatling gun mounted on the A-10 aircraft, which contain about 0.3 kilograms of DU each. The U.S. Army used about 4,000 large-caliber DU rounds in combat during Desert Storm, mostly in the desert, many miles from the nearest village, on battlefields several hundred square miles in size. Fetter and Von Hippel, 127, citing Health and Environmental Consequences of Depleted Uranium Use in the U.S. Army: Technical Report. (Atlanta, U.S. Army Environmental Policy Institute, Georgia Institute of Technology, June 1995). Available at: http://aepi.gatech.edu/DU/ chapter4.htm, p. 79 and A-10. 
Depleted uranium, a heavy metal, is radioactive and also has a chemical toxicity that, at least in the case of oral intake, is significantly more important than the radiological effects.  UNEP/UNCHS Balkans Task Force (BTF), ”The potential effects on human health and the environment arising from possible use of depleted uranium during the 1999 Kosovo conflict: A: preliminary assessment”  October 1999. While the primary risk from radiation is an increased risk in cancer, Fetter and Von Hippel, 133. uranium as a heavy metal with a chemotoxic potential Ibid, 95 citing  Burkart, W., 1988. Radiotoxicity. In: Sigel, H., Seiler, H.G. (Eds.), Handbook on the Toxicity of Inorganic Compounds. M. Dekker, New York, pp. 805–827.and Burkart, W., 1991. Uranium, thorium and decay products. In: Merian, E. (Ed.), Metals and their Com-pounds in the Environment, Occurrence, Analysis and Biological Relevance. VCH Verlagsgesellschaft, D-6940, Waldheim, pp. 1275–1287. concentrates in the kidney and in the bone. Fetter and Von Hippel, note 50, 133. Uranium in the kidney can lead to renal failure. Fetter and Von Hippel, note 50, 135. 
The major risk is DU dust, generated when DU ammunition hits hard targets. Inhalation may lead to protracted exposure of the lung and other organs. Fetter and Von Hippel, note 50 93. Soldiers in vehicles struck by DU munitions could receive doses in excess of U.S. occupational radiation or toxicity standards.” Fetter and Von Hippel, note 50, 138. Inside a struck vessel the possibility of kidney damage or other toxic effects would be a concern.  In addition to inhaled aerosols, individuals in struck vehicles may also retain fragments of uranium in their bodies, which could deliver a high radiation dose. Fetter and Von Hippel, note 50, 141. A Royal Society report into DU found that ”for soldiers in struck vehicles the concentrations could well reach a few micrograms per gram, leading to dysfunction detectable in urine tests.” See Royal Society Report on Depleted Uranium. Parts I and II, at http://www.nrpb.org/publications/misc_publications/royal_society_report_on_du.htm#part1. In the case of instantaneous inhalation of DU dust after an attack, ”the dust concentration will be very high and, if the person survives the attack but is unprotected, there is a great risk that they will have received a very high exposure, possibly leading to chemical toxic effects.” The report concluded that ”[d]uring and immediately after an attack at which depleted uranium has been used, some people in the immediate vicinity may have been heavily exposed to depleted uranium by inhalation.” Ibid, page 15 
Additionally, entry into a struck vessel subsequent to the attack could result in exposure. Fetter and Von Hippel, note 50, 141-142. In addition to inhalation, ingestion of contaminated soil, such as through hand contamination, or through contamination of drinking water, aerosol caused upon impact of an armoured vehicle, for instance, and wound contamination from fragments other pathways.Fetter and Von Hippel, note 50, 100-102.
Thus quite apart from the question of exposure following use in combat, there are indications that DU when used in a combat situation could result in potentially toxic exposure to uranium and an increased cancer risk.
The Legal Effects of The Use of Depleted Uranium (DU) on the Battlefield
Thus the question arises whether DU may constitute ‘poison or poisoned weapons’ under international law, including the ICC Statute and other instruments. The 1925 Geneva Protocol addresses ”asphyxiating, poisonous or other gases, and of all analogous liquids, materials or devices” Emphasis added and the 1907 Hague RegulationsLaws and Customs of War on Land (Hague IV); October 18, 1907, at http://www.yale.edu/lawweb/avalon/lawofwar/hague04.htm.  forbid combatants in wording almost identical to the ICC Statute ”[t]o employ poison or poisoned weapons”. A poisoned arrow for instance would be a ‘poisoned weapon’. DU in its toxic effects could in some ways be analogous to a poisoned arrow. 
The ICJ in its Advisory Opinion however adopted a restrictive definition, and observed that that the Hague Regulations do not define what is to be understood by ‘poison or poisoned weapons’ and that different interpretations exist on the issue, and that the 1925 Protocol does not specify the meaning to be given to the term ‘analogous materials or devices’. The Court stated that ”[t]he terms have been understood, in the practice of States, in their ordinary sense as covering weapons whose prime, or even exclusive, effect is to poison or asphyxiate. This practice is clear, and the parties to those instruments have not treated them as referring to nuclear weapons.” ICJ Advisory Opinion (see note 44), paragraph 55.
While that finding may give some comfort to States which wish to use DU ammunition, that practice may not be entirely immune from the ICC definition. The Court was specifically addressing nuclear weapons, and it may be dangerous to rely on its finding with respect to DU weapons. 
Bearing in mind that the 1925 Geneva Protocol addresses ”asphyxiating, poisonous or other gases, and of all analogous liquids, materials or devices,” it is difficult to see how this definition is thus limited to weapons whose prime, or even exclusive, effect is to poison or asphyxiate. Any ‘other gas’ is in fact covered on a plain reading of the Protocol, as is an liquid, material or device analogous to a gas. These substances have in common an ability to harm combatants other than through kinetic energy (such as a bullet or a bomb). A DU projectile can be said to have this quality. A treaty is to be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. Vienna Convention on the Law of Treaties, 23 May 1969, entered into force 27 January 1980, 8 ILM 679, Article 31(1) If the primary effects of a weapon are, as with DU, to penetrate armour, if a secondary effect of the weapon is to poison targeted combatants once the defences are penetrated, it is difficult to exclude that subsequent toxic effects may constitute the weapon as a poison weapon.
Thus there seems a risk that depleted uranium ammunition could be found to constitute a ‘poisoned weapon’, According to a US government website dedicated to depleted uranium, depleted uranium is created during the processing that is done to make natural uranium suitable for use as fuel in nuclear power plants or for nuclear weapons. All isotopes of uranium are radioactive, with most having extremely long half-lives. Exposure to uranium can result in both chemical and radiological toxicity. See http://web.ead.anl.gov/uranium/faq/health/faq28.cfm.  and thus give rise to criminal liability. ICC Article 8(2)(b)(xvii)
Also relevant is the Martens Clause, which provides that ”[i]n cases not covered by this Protocol or by other international agreements, civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from the dictates of public conscience.” PI Article 1(2). The author acknowledges Alyn Ware, whose article ”Depleted-Uranium Weapons and International Law,” in Metal of Dishonor: Depleted Uranium: How the Pentagon Radiates Soldiers and Civilians with DU Weapons (1997), 195, 197-199 noted the potential relevance of the Martens Clause. The ICJ in its Advisory Opinion referred to the Martens Clause as something ”which has proved to be an effective means of addressing the rapid evolution of military technology” ICJ Advsory Opinion, paragraph 77 and that the Court pointed to the Martens Clause, ”whose continuing existence and applicability is not to be doubted, as an affirmation that the principles and rules of humanitarian law apply to nuclear weapons.” ICJ Advisory Opinion (see note 44), paragraph 87. Judge Shahabuddeen more specifically Dissent at http://www.icj-cij.org/icjwww/icases/iunan/iunan_judgment_advisory%20opinion_19960708/iunan_ijudgment_advisory%20opinion_19960708_Opinions/iunan_ijudgment_19960708_Dissenting_Shahabuddeen.htm.  observed in his dissenting opinion that ”the Martens Clause provided authority for treating the principles of humanity and the dictates of public conscience as principles of international law, leaving the precise content of the standard implied by these principles of international law to be ascertained in the light of changing conditions, inclusive of changes in the means and methods of warfare and the outlook and tolerance levels of the international community. The principles would remain constant, but their practical effect would vary from time to time: they could justify a method of warfare in one age and prohibit it in another.” Judge Weeramantry similarly observed in his dissenting opinion that ”[i]f, as is indisputably the case, the Martens clause represents a universally accepted principle of international law, it means that beyond the domain of express prohibitions, there lies the domain of the general principles of humanitarian law.” At http://www.icj-cij.org/icjwww/icases/iunan/iunan_judgment_advisory%20opinion_19960708/iunan_ijudgment_advisory%20opinion_19960708_Opinions/iunan_ijudgment_19960708_Dissenting_Weeramantry.htm  Thus even if DU were not to fall under the 1925 Geneva Protocol or 1907 Hague Regulations as an analogous device or as a poisoned weapon respectively, the use could still constitute a breach of humanitarian law.
The Contemplated Use of Chemical Weapons
It has been reported that the US Secretary of Defence, Donald Rumsfeld, has revealed that American forces are planning to use ”non-lethal” biochemical weapons described as ‘calmative’ weapons, See for instance ”The Advantages and Limitations of Calmatives for Use as a Non-Lethal Technique”, Dr Joan  M. Lakotski et al, October 3 2000, at http://www.sunshine-project.org/incapacitants/jnlwdpdf/psucalm.pdf.   on Iraqi civilians, in cave systems or to take prisoners. The Independent, 16 February 2003. See also ”United States:  Rumsfeld Says Pentagon Wants Use of Nonlethal Gas,” at  http://www.nti.org/d_newswire/issues/thisweek/2003_2_6_chmw.html#2.   The Secretary appears to be aware that these are banned by the CWC but he reportedly told the House Armed Services Committee on February 5 that Pentagon officials have attempted to craft simple rules of engagement for combat troops in Iraq that would allow them to use non-lethal weapons to incapacitate civilians, stating that ”[w]e are trying to find ways that non-lethal agents could be used within the law, within the treaty.”UPI 5 February 2003, ”Rumsfeld: New rules for non-lethal combat” at http://www.upi.com/view.cfm?StoryID=20030205-051852-7247r.    There are indications that, as well as calmative agents, CS gas and pepper spray may be used. ”US prepares to use toxic gases in Iraq,” by Geoffrey Lean and Severin Carrell, Independent, 02 March 2003 http://news.independent.co.uk/world/americas/story.jsp?story=383006. 
The use of such agents would breach the Chemical Weapons Convention. The United States ratified the CWC on 25 April 1997 and the United Kingdom ratified on 13 May 1996.
The Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their Destruction (10 April 1972, entered into force 26 March 1975, ratified by Iraq on 19 June 1991 and the United States and the United Kingdom both on 26 March 1975) prohibits the development, production, stockpiling or otherwise acquiring or retaining microbial or other biological agents, or toxins whatever their origin or method of production, of types and in quantities that have no justification for prophylactic, protective or other peaceful purposes; and weapons, equipment or means of delivery designed to use such agents or toxins for hostile purposes or in armed conflict (Article 1). The CWC defines ‘toxic chemical’ as any chemical which through its chemical action on life processes can cause death, temporary incapacitation or permanent harm to humans or animals. Thus chemical weapons which cause temporary incapacitation are clearly prohibited in Article I, which provides that each State Party to the Convention undertakes never under any circumstances to use chemical weapons, to engage in any military preparations to use chemical weapons. 
These could also constitute ‘poison or poisoned weapons’ under the ICC statute. As discussed earlier, the 1925 Geneva Protocol The Geneva Protocol for the Prohibition of the Use In War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare, 17 June 1925 following World War I (ratified by the United States in 1975). In the Hague Declaration  Concerning Asphyxiating Gases, 1899 (at http://projects.sipri.se/cbw/docs/cbw-hist-hague.html) signatory states including Great Britain agreed to abstain from the use of projectiles the object of which is the diffusion of asphyxiating or deleterious gases. The United States did not sign the Hague Declaration. condemned the use in war of asphyxiating, poisonous or other gases, and of all analogous liquids, materials or devices following World War I. So-called ‘calmatives’ are certainly an ‘other gas’ and thus fall within the Geneva Protocol. They could also constitute ‘poison’ under the ICC. ‘Poison’ has been defined Dorland’s Pocket Medical Dictionary (23rd ed., 1977). as ‘a substance which, on ingestion, inhalation, absorption, application, injection, or development within the body, in relatively small amount, may cause structural damage or functional disturbance.’ There seems little doubt that calmatives may cause functional disturbance, and as seen in Moscow, The gas used in the Moscow attack appeared to be valium. See ”Experts: Valium Gas Used in Raid,” Joseph B. Verrengia, at http://www.cqservices.com/MyCQ/News/Default.asp?V=1910.  when some 100 hostages died, can be lethal. A special working group of the Federation of American Scientists concluded in February that using even the mildest of these weapons to incapacitate people would kill 9 per cent of them. ”US prepares to use toxic gases in Iraq,” note 78. 
The Possible use of Nuclear Weapons
There are reports that the United States may use earth penetrating nuclear weapons or ‘bunker busters’ in Iraq The Nuclear Posture Review in 2002 stated that that  ”[n]uclear weapons could be employed against targets able to withstand non-nuclear attack (for example, deep underground bunkers or bio-weapon facilities),” http://washingtontimes.com/upi-breaking/20030213-051146-1954r.htm.  See also Singapore Straits Times, ”Pentagon looks into making nuclear weapons ‘usable’”, 4 February 2003, http://straitstimes.asia1.com.sg/world/story/0,4386,170057,00.html.  and defense analyst William M. Arkin has reported a decision to examine possible roles for nuclear weapons in any war with Iraq. Los Angeles Times, 3 February 2003, at http://www.latimes.com/news/nationworld/nation/la-na-nukes3feb03004428,0,624392.story?coll=la-headlines-nation.   Donald Rumsfeld in testimony to the Senate Armed Services Committee did not rule out nuclear weapons as an option for responding to attacks from weapons of mass destruction, Sydney Morning Herald, ”Secret Plan for New Nuclear Arsenal”, 21 February 2003, http://www.smh.com.au/articles/2003/02/20/1045638426664.html and see Reuters ‘Rumsfeld doesn’t rule out nuclear bomb against Iraq’, 14 February 2003, at http://www.johnworldpeace.com/e030214b.htm.  and White House Chief of Staff Andrew Card has stated that ”should Saddam Hussein have any thought that he would use a weapon of mass destruction, he should anticipate that the United States will use whatever means necessary to protect us and the world from a holocaust.” Asked if he specifically meant nuclear weapons, he responded: ”I’m not going to put anything on the table or off the table, but we have a responsibility to make sure Saddam Hussein and his generals do not use weapons of mass destruction.” ”US unlikely to use nukes against Iraq”, Washington Times 13 February 2003, http://washingtontimes.com/upi-breaking/20030213-051146-1954r.htm.    The United Kingdom has similarly declined to rule out the use of nuclear weapons. Letter from Mike O'Brien, Parliamentary Under-Secretary of State, Foreign and Commonwealth Office, to Sir John Stanley, 5 July 2002, at http://www.parliament.the-stationery-office.co.uk/pa/cm200203/cmselect/cmfaff/196/196ap02.htm 
A ‘bunker busting’ nuclear weapon would have to penetrate 230ft deep before exploding to avoid widespread contamination from an intense and deadly radioactive fallout. Independent, 19 March 2002 The ICJ  in its Advisory Opinion on the legality of the threat or use of nuclear weapons Advisory Opinion. See note 44. held that the threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in armed conflict, and in particular the principles and rules of humanitarian law. Advisory Opinion, note 44,  para. 105(2).  The use of nuclear weapons would be illegal on a number of grounds, including that it would be indiscriminate in its effects, disproportionate in that the effects would be of an order of magnitude greater than any attack predicating the nuclear response and  unnecessary, in the sense that conventional weapons are available. See analysis by John Burroughs, ”The Lawfulness of ”Low-Yield,” Earth-Penetrating Nuclear Weapons”, January 20 2003.  The use would also contravene assurances of non-use against non-nuclear States made by the United States in the Nuclear Nonproliferation Treaty. ”The United States reaffirms that it will not use nuclear weapons against non-nuclear-weapon [NPT parties] except in the case of an invasion or any other attack on the United States, its territories, its armed forces or other troops, its allies, or on a State toward which it has a security commitment, carried out or sustained by such a non-nuclear weapon State in association or alliance with a nuclear-weapon State.” See See George Bunn, ”The Legal Status of U.S. Negative Security Assurances to Non-Nuclear Weapon States,” The Nonproliferation Review (Spring-Summer 1997), cited in Burroughs, op. cit. Nor would the use fall into the one category on which the ICJ could not reach a conclusion, being whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defence, in which the very survival of a State would be at stake.  It is unlikely to be the case that the very survival of the United States or the United Kingdom will be at stake.
The use of tactical nuclear weapons See also By Christian Bourge, ”Experts spar over new nuclear weapons,” 26 February 2003, at http://www.upi.com/view.cfm?StoryID=20030226-061337-6470r.  is likely to constitute a war crime in a number of respects: it would be indiscriminate, in that in its force and radioactive fallout could constitute an indiscriminate attack with the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian objects. PI Article 85(3)(b) 
The use could give rise to liability for war crimes under the ICC in that it could constitute intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated. ICC Article 8(2)(b)(iv)
Other Weapons 
The possible use of other weapons must be assessed in light of criteria discussed in this paper. See also the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects. Geneva, 10 October 1980 and Protocols, including the Protocol on Non-Detectable Fragments (Protocol I). Geneva, 10 October 1980, (which simply provides that It is prohibited to use any weapon the primary effect of which is to injure by fragments which in the human body escape detection by X-rays), Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices (Protocol II). Geneva, 10 October 1980, Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons (Protocol III). Geneva, 10 October 1980. A list of States Parties is at http://www.icrc.org/eng/party_ccw.  Australia has ratified the Convention and all Protocols, as has the United Kingdom.  The United States has ratified the first and second. For instance, there are reports that an ‘E-Bomb’ may be used, which directs a high velocity electro-magnetic pulse at its target ‘Pentagon  may use new E-Bomb during war on Iraq’, Irish Times February 21 2003. with the aim of producing ‘shock and awe’. The weapon can reportedly short-circuit electrical connections, knock out lights and telephones and crash computers. They could also kill civilians with heart pacemakers, cripple hospital equipment and put emergency services out of action. The use could thus constitute:
	extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly, contrary to Article 147 of the Geneva Convention;  See discussion on page 31 
	an indiscriminate attack using a method or means of combat the effects of which cannot be limited as required by the Protocol I, contrary to Article 51(4)(c) of that Protocol; 
	an indiscriminate attack affecting the civilian population or civilian objects in the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian objects, contrary to Article 85(3)(a) of Protocol I;

an attack against works or installations containing dangerous forces in the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian objects, contrary to Article 85(3)(c) of Protocol I; and
an attacks against civilian objects, that is, objects which are not military objectives, contrary to Article 8(2)(b)(ii) of the ICC Statute
an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated; contrary to Article 8(2)(b)(iv) of the ICC Statute.

Anti-personnel mines are indiscriminate weapons and can incapacitate and kill civilians and military forces alike. See the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction, (Ottawa Convention), 18 September 1997, which the United States has not ratified but Australia and the United Kingdom has. List of ratifications at http://www.icbl.org/ratification/.  Cluster bombs likewise can be indiscriminate in failures of accuracy in targeting and failure to explode on impact, thus causing casualties other than those targeted. See Human Rights Watch Briefing Paper at note 42.
Liability for Acts Constituting War Crimes by United Kingdom and Australian Officials
If acts are carried out by a coalition involving the United States which may constitute war crimes, even if UK and Austrlaian forces are not primarily involved, UK and Australian officials could be liable under the provisions of Article 25 of the ICC, which provides for liability for a person who solicits or induces the commission of a crime, including if the crime is attempted, and for persons who aid, abet, or assist including providing the means for its commission. Liability is also attached for any person who in any other way contributes to the commission or attempted commission of such a crime by a group of persons acting with a common purpose. This paper does not address individual criminal responsibility, which would depend on specific circumstances, mens rea (intention) as well as applicable laws, but rather draws attention to provisions of international criminal law which may be relevant. Criminal liability can also attach for attempts to commit such a crime by taking action that commences its execution by means of a substantial step, but the crime does not occur because of circumstances independent of the person’s intentions. ICC Article 25(f).  It appears that UK officials have been aware of the ‘shock and awe’ doctrine as early as 1996, when Baroness Walker of Chelsea confirmed that the Ministry of Defence officials attended a discussion on ‘shock and awe’ at the Royal United Services Institution.House of Lords, 30 Oct 1996 : Column WA2030 Oct 1996 : Column WA20, in  http://www.parliament.the-stationery-office.co.uk/pa/ld199697/ldhansrd/vo961030/text/61030w02.htm. 
Crimes Against Peace and Crimes of Aggression
Crimes against peace were described in the statute of the Nuremberg tribunal as those aimed at the planning, preparation, initiation or waging of a war of aggression or a war in violation of international treaties. Nuremberg Charter Article 6.  The ICC in theory does potentially have jurisdiction over crimes of aggression, ICC Article 5(1)(d) but the Court can only exercise jurisdiction over the crime of aggression once a provision is adopted defining the crime and setting out the conditions under which the Court shall exercise jurisdiction. ICC Article 5(2)  As a UK naval legal adviser has noted, Lieutenant K L H Samuel, ”Sound Military Ethics are not Optional,”, at http://www.accts.org/ethics/latvia/Papers/mil_ethic_not_optional.htm  (visited on 20 February 2003). a temporary tribunal could be established to address the legality of a State’s decision to use force against another State. In addition, perpetrators could be tried by domestic courts having jurisdiction where crimes of aggression are prohibited.
While States have the responsibility to search for and prosecute war criminals, there is an International Fact Finding Commission See http://www.ihffc.org/en/index.htm.  States Parties include the UK, Spain, Sweden, Portugal, New Zealand, Netherlands, Italy, Liechtenstein, Germany, Canada, Brazil, Australia, Austria and Belgium. created under PI Article 90. This is a permanent body in charge of investigating grave breaches and serious violations of humanitarian law. Sixty countries, including the United Kingdom,The Government of the United Kingdom of Great Britain and Northern Ireland declared on 17 May 1999 that it recognises the competence of the IHFFC. See http://www.ihffc.org/en/news-en.htm.   have recognized its competence, but Iraq and the United States have not.  Nonetheless, the Commission can enquire into any facts alleged to be a grave breach as defined in the Conventions and Protocol I or other serious violation of the Conventions or of the Protocol. PI Art. 90(2)(c)i)
Recourse for War Crimes 
There are a number of means of recourse for war crimes:
(1) A case could be brought before a foreign national court under the principle of universal jurisdiction. First it must be established that the State has implemented the applicable convention PI in its legislation, as many have not. Belgium for instance has legislation Act on the Punishment of Grave Breaches of International Humanitarian Law as amended in 1999. The Belgian legislation addresses nine of the eleven criminal offenses enumerated in the ICC Statute and provides a combination of the grave breaches enumerated in the four Geneva Conventions of 1949 and their Additional Protocols I and II. The Act bestows universal jurisdiction for the Belgian courts irrespective of the place where the criminal offense has been committed, the nationality of the offender or the victim. See http://www.asil.org/ilm/smis.htm  which grants Belgian courts authority to prosecute persons accused of crimes against humanity or war crimes regardless of where the crimes took place or whether the accused or the victims are Belgian nationals. The victim has the right to file a complaint directly before an investigating judge.
(2) Information can be submitted to a State Party which may request that the International Fact Finding Commission initiates an inquiry
(3) A State Party could to refer a case to the ICC Prosecutor. ICC Article 14 Note that the Prosecutor may initiate investigations proprio motu on the basis of information on crimes within the jurisdiction of the Court. ICC Statute Article 15(1)


